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Eight to Fix the Resale Price of Chattels. — At common law an 
endeavor to fix the resale price of an article was not necessarily objec- 
tionable 1 but such endeavors were subject to limitations of policy. Total 
or substantial restraints on the alienation of property were void 2 but 
the fixing of the retail price would not generally be such a restraint 
as contemplated by the rule. 3 The common law rules against restraint 
of trade and competition were not violated so long as the endeavor 
did not proceed from nor tend to create a monopoly and was not 
unreasonable as regards the public interest. 4 Hence the early cases 
generally sustained the validity of contracts fixing the resale price 
where it was found as a matter of fact that no canon of policy had 
been infringed. 5 

But the rapid expansion of business soon confronted the courts 
with a much more imposing and seemingly menacing situation. At- 
tempts were made by means of vast series of contracts with purchasers 
over wide areas to control the resale price of commodities. Such 
efforts attracted particular attention when practiced by patentees or 
manufacturers having a monopoly of production by virtue of a secret 
process. State courts upheld such contracts where it was thought 
there was no unreasonable restraint of trade and the public interest 
was not threatened. 6 

In the federal courts the agreements were sustained at first but 
for another reason. In the case of patented goods it was assumed 
and held that the monopoly carried with it the power to contract to 
restrict the resale price. 7 Goods not patented but manufactured under 
a secret process were afforded a similar protection. 8 Cases involving 

^lliman Sons & Co. v. Carrington & Sons, Ltd. [1901] 2 Ch. 275; 
Walsh v. Dwight (1899) 40 App. Div. 513, 58 N. Y. Supp. 91; In re 
Greene (C. C. 1892) 52 Fed. 104; cf. New York Ice Co. v. Parker (N. Y. 
1861) 21 How. Pr. 302, where the court assumed the validity of the con- 
tract. 

'Co. Lit. § 360; Gray, Restraints on Alienation (2nd ed.) §§ 27, 28. 

'Even in the case of realty the fixing of the sale price is not a void 
restraint on alienation. Rackemann v. Riverbank, etc. Co. (1896) 167 Mass. 
1, 44 N. E. 990; see Rice v. Hall (1897) 19 Ky. L. R. 814. 42 S. W. 99; cf. 
Bennett v. Washington Cemetery (1890) 24 Abb. N. C. 459, 11 N. Y. Supp. 
203. A covenant as to the price of personalty would probably be consid- 
ered a restraint in personam rather than a modification of the title of the 
res and therefore not within the rule. 

♦Fisher Flouring Mills Co. v. Swanson (1913) 76 Wash. 649, 137 Pac. 
144; Stewart v. Rawleigh Med. Co. (Okla. 1916) 159 Pac. 1187. 

"Cases cited in footnote 4; Walsh v. Dwight, supra; Grogan v. Chaffee 
(1909) 156 Cal. 611, 105 Pac. 745; Ghirardelli Co. v. Hunsicker (1912) 164 
Cal. 355, 128 Pac. 1041; contra, Hill Co. v. Gray (1910) 163 Mich. 12, 127 
N. W. 803. 

•Fisher Flouring Mills Co. v. Swanson, supra; Stewart v. Rawleigh 
Med. Co., supra; Ingersol v. Hahne & Co. (N. J. Eq. 1917) 101 Atl. 1030; 
cf. Rawleigh Med. Co. v. Osborne (Iowa 1916) 158 N. W. 566; Munter v. 
Eastman Kodak Co. (1915) 28 Cal. App. 660, 153 Pac. 737. 

'Bement & Sons v. National Harrow Co. (1902) 186 U. S. 70, 22 Sup. Ct. 
747; Edison Phonograph Co. v. Pike (C. C. 1902) 116 Fed. 863; Victor 
Talking Machine Co. v. The Fair (C. C. A. 1903) 123 Fed. 424; National 
Phonograph Co. v. Schlegel (C. C. A. 1904) 128 Fed. 733. 

•Dr. Miles Med. Co. v. Jaynes Drug Co. (C. C. 1906) 149 Fed. 838. 
"Contracts^ . . . concerning articles made under trade secrets, the 
same as similar contracts concerning articles made under a patent or a 
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other classes of goods did not come before the federal courts. This theory 
prevailed until the decision in John D. Park & Sons Co. v. Hartman* 
when the court, being confronted with a formidable price fixing scheme, 
held that the trade secret or private formula did not render the 
manufacturer immune from the common law rule against monopolies 
and restraints of trade and decided that the rule had been violated 
in that case. In 1910 the question came before the Supreme Court 
in Dr. Miles Medical Co. v. John D. Park & Sons Co. 10 The court, 
sustaining the Hartman case, said the monopoly of production gave 
no additional rights and that the extended system of contracts involved 
in the case under consideration amounted to an unreasonable restraint 
of trade both at common law and under the Sherman Act. Three 
years later, the court, relying on the Dr. Miles Medical Co. case as 
establishing that no right to fix the resale price existed in the case 
of a non-patented article, 11 held that the patent statute did not confer 
that right upon a patentee. 12 There was no contract involved in that 
case. 13 The suit was for contributory infringement for disregarding 
the notice concerning the resale price. Yet, since then, the federal 
courts by a loose coordination of the two cases have held that any 
endeavor to fix the resale price of patented goods is invalid per se 
even though a contract is present. 1 * 

The recent case of Boston Store of Chicago v. American Grapho- 
phone Co. (No. 363, October Term, 1917, decided March 4th, 1918) 
not only affirms this doctrine but appears to have gone farther in 

copyright, are outside the rule of restraint of trade whether at common 
law or under the federal statute." At pp. 841-842; Dr. Miles Med. Co. v. 
Goldthwaite (C. C. 1904) 133 Fed. 794; Dr. Miles Med. Co. v. Piatt (C. C. 
1906) 142 Fed. 606; Garst v. Harris (1900) 177 Mass. 72, 58 N. E. 174; 
cf. Wells & Richardson Co. v. Abraham (C. C. 1906) 146 Fed. 190, where 
the validity of the contract was conceded. 

"(C. C. A. 1907) 153 Fed. 24. 

"(1910) 220 U. S. 373, 31 Sup. Ct. 376. 

"The former case actually held that the system of contracts therein 
involved was an unreasonable restraint of trade and therefore each indi- 
vidual contract was invalid. 

"Bauer & Cie v. O'Donnell (1913) 229 U. S. 1, 33 Sup. Ct. 616. 

13 Nor was there any contract in Bobbs-Merrill Co. v. Straus (1908) 
210 U. S. 339, 28 Sup. Ct. 722, where the court held that the owner of a 
copyright could not impose the resale price by mere notice without any 
privity of contract by virtue of his statutory privilege. 

"Straus v. Victor Talking Machine Co. (1917) 243 U. S. 490, 37 Sup. Ct. 
412; Ford Motor Co. v. Union, etc. Co. (D. C. 1917) 244 Fed. 156. In the 
earlier case of Bement & Sons v. National Harrow Co., supra, the Court, 
though dealing with a contract, placed its decision on the ground that the 
patentee had the right to fix the resale price by virtue of his patent. The 
Bauer case overruled that ground, but it did not determine the validity 
of such a contract. In the Straus case the Court was again confronted 
with an agreement and, by combining the Dr. Miles case with the Bauer 
case, refused to attach any binding force to it. 

Before these latter cases, it should be noted, the doctrine of the Dr. 
Miles case had been made the basis of a suit in equity by the United 
States Government against a manufacturer for violation of the Sherman 
Act bv an arrangement attempting to fix the resale price of cornflakes, 
United States v. Kellogg etc. Co. (D. C. 1915) 222 Fed. 725, and the doc- 
trine of the Bauer case had been made the basis of a similar suit against 
a patentee for a similar arrangement. United States v. Keystone, etc. Co. 
(D. C. 1915) 218 Fed. 502. 
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holding that, assuming that jurisdiction did not attach by virtue of 
the question of the patent statute and viewing the matter as a mere 
contract action before the court by virtue of a diversity of citizenship, 
the contract was invalid under general law. This may be true, if we 
consider the contract as one of an extended series seeking to restrain 
trade. It should be noted that the Supreme Court has never dealt 
with a case in which a monopoly of production of the particular 
product was not involved. To permit the fixing of the resale price 
in such a case might be sanctioning the extension of the monopoly 
and it is this possibility that the court has endeavored to avoid. 15 If 
the Court did not place its decision on the ground that there was an 
unreasonable attempt to extend a monopoly, then logically it would 
have to hold that a contract fixing the resale price of a single chattel 
in which the public was not at all concerned would be invalid. Yet 
the pivotal case of Dr. Miles' Medical Co. v. John D. Park & Sons 
Co. expressly distinguished such a case. 16 It is probable that in 
dealing with instances of the restriction of resale prices that the 
Supreme Court has not intended to depart from "the rule of reason" 
enunciated in the Standard Oil and Tobacco Co. cases. 17 The infer- 
ences to the contrary may be explained by the fact that the Court 
has been very strict in its view of what is unreasonable when it has 
been confronted by an extended series of contracts as was the situation 
in every case which came before it. 



"Substantive" Rights in Conflict of Laws. — The familiar doctrine 
that in the determination of a case involving a conflict of laws the lex 
fori will govern in matters of procedure, and the lex loci substantive 
rights, is now well settled and undisputed. 1 But the application of the 
rule is by no means free from difficulty. That the ordinary proceedings 
of a trial should be in accordance with the law of the forum is reason- 
able enough and any other rule would do little else than cause con- 
fusion and inconvenience. Similarly it is to be expected that the law 
of the place should control in determining whether or not the cause 
of action exists. But these cases are never questioned and indeed 
seem never to have arisen. But there is a middle ground in which the 
cases present questions of considerable perplexity. "Many laws are 

"It is difficult to see, however, why the monopoly of production of a 
particular article should be decisive of the question so long as the restraint 
is reasonable, especially when a monopoly in fact of the commodity does 
not exist. See the concurring opinion of Brandeis, /., in Boston Store of 
Chicago v. American Graphaphone Co., supra; "Price Maintenance", 7 
American Econ. Rev. 28; "The Cream of Wheat Case", 31 Pol. Sc. Quar. 
392. 

""Xor are we dealing with a single transaction, conceivably unrelated 
to the public interest." At p. 407. 

"Standard Oil Co. v. United States (1911) 221 U. S. 1, 31 Sup. Ct. 
502; United States v. American Tobacco Co. (1911) 221 U. S. 106, 31 
Sup. Ct. 632. 

'Dicey, Conflict of Laws (2nd ed.) 708; Westlake, Private International 
Law (5th ed.) §341. 



